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Feder al I nsecti ci de, Fungi ci de and Rodent i ci de
ActBPesticide Production Reports-Determi nation of Penal ty-
Enf or cenent Response Poli cy.

Wil e the ERP was considered to be reasonabl e and woul d
be followed to the extent it provides that the renedy for
violation of FIFRA 8 7(c), failure to file a pesticide production
report, is a penalty rather than a warni ng under FIFRA § 14(a)(4),
ERP was disregarded in assessing penalty where Conplainant’s
practice in accordance with the ERP was to assess all penalties for
non-filing of pesticide production reports at the maxi num and
penalty so determ ned overstated the gravity of the violation.
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Seni or Enforcenent Attorney

U S. EPA Region 8
Denver, Col orado
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Attorney at Law
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Initial Decision

This proceeding under Section 14(a) of the Federal
| nsectici de, Fungicide and Rodenticide Act, as anmended, 7 U.S.C. 8
1361, was commenced on Septenber 27, 1999, by the filing of a
conpl ai nt char gi ng Respondent, Hoven Co-op Service Conpany (Hoven
Co-op) with failureto file a pesticide production report, EPA Form
3540- 16, for the cal endar year 1998, on or before March 1, 1999, as
required by Section 7(c) of the Act and 40 CF.R § 167.85(d).Y

For this alleged violation, Conplainant seeks a penalty
of $4, 400.

In a letter, dated Novenber 1, 1999, signed by Francis
Karst, manager, Hoven Co-op acknow edged recei pt of the conpl aint
and proposed fine on Cctober 4, 1999. The letter all eged, however,
that Hoven Co-op had not received the blank production report
[form and that nobody at Hoven Co-op had any know edge of it. The
letter further recited that he, Karst, had received a call fromEPA
in July of 1999 and was asked if Hoven Co-op still had bulk
pesticide tanks. The answer was in the affirmative and M. Karst
was rem nded of the pesticide production report which should have

been filed by March 1, 1999. M. Karst then asked for a report form

Y The conplaint cites an outdated version of the regul ation,
40 C.F. R 8 167.5(c) (1988), rather than 8 167.85(d) (1999) for the
requi renent that pesticide production  reports for the cal endar year
are to be filed on or before March 1 of the succeeding year.
Because there is no indication that this ms-citation caused any
confusion or doubts as to the nature of the violation, it wll be
di sregar ded.
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whi ch was all egedly received, filled out and mailed to EPA within
a fewdays. 1In conclusion, the letter stated that Hoven Co-op had
always tried to obey the |law and reiterated that, if the report
[form had been received, it woul d have been filled out. Hoven Co-
op stated that it did not believe that it should be fined this big
of an amount and that it wshed to appeal. This letter was
interpreted as contesting the amount of the proposed penalty and as
a request for a hearing.

A hearing on this matter was held in Sel by, South Dakota
on July 12, 2000.

Based on the entire record, including the proposed
findings and briefs submtted by the parties,? | make the
fol |l ow ng:

Fi ndi ngs & Fact

1. Hoven Co-op Service Conpany, Hoven, South Dakota, is a
cooperative non-profit association and thus a person as
defined in Section 2(s) of the Act.

2. Hoven Co-op’s facility is a regi stered EPA establishnent, EPA
Est abl i shnment No. 062125-SD-001. FIFRA § 2(dd) and 40 C.F. R

8§ 167.3 define “establishnment” in part as neaning any site

2 Respondent objects only to Conplainant’s proposed finding
t hat the production report form(EPA Form3540-16) and i nstructions
were provided to Hoven Co-op by first class US Mail on or about
Novenber 25, 1998, and [in any event] on or before Decenber 10,
1998 (Respondent’s Proposed Findings of Fact, Conclusions of Law
and Proposed Order, dated Septenber 14, 2000).
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where a pesticide product, active ingredient or device is
pr oduced.

FIFRA 8 2(w) defines “produce” as neaning to manufacture

prepare, conpound, propagate, or process any pesticide, or
devi ce or active ingredient used i n produci ng a pesticide. The
regulation, 40 CF.R 8§ 167.3, expands the definition of
“produce” by adding the |anguage “to package, repackage,
| abel, re-label, or to otherw se change the container of any
pesticide or device.”

FIFRA 8 7(c) prohibits the production of a pesticide in any
state unless the establishnment in which it is produced is
registered with EPA and FIFRA 8 7(c) requires any producer
operating an establishnent registered under that section to
informthe Adm nistrator within 30 days after it is registered
of the types and ampunts of pesticides and, if applicable,
active ingredients used in produci ng pesticides-(A) which the
producer is currently producing; (B) which the producer has
produced during the past year; and (C) which the producer has
sold or distributed during the past year. This information is
to be kept current and submtted to the Adm ni strator annual ly
under such regul ations as the Adm ni strator may prescribe. The
regulation, 40 CF. R 88 167.85(c) and (d), requires that
reports be nade on fornms [ EPA Form 3540-16] supplied by the

Agency and that reports be submtted by March 1 of the



S
succeedi ng year even if no pesticides were produced for the
reporting year.

5. M. Tinothy Osag, senior enforcenment coordinator for FIFRA in
Regi on 8, described EPA' s practice of mailing the fornms and
instructions for conpleting pesticide production reports to
all registered pesticide produci ng establishnents referred to
as the “solicitation list” (Tr. 8, 17, 18). The fornms are
mai |l ed fromEPA s office in Washington, D.C., in | ate Novenber
or early Decenber of the reporting year and, although the
letter inthe record is dated Decenber 10, 1998 (C s Exh 6),
M. Osag testified that the 654 registered establishnments in
EPA Region 8, including those in South Dakota, were solicited
during the | ast week in Novenber.¥ By reference to a portion
of the solicitation list (Cs Exh 11), he stated that the
mentioned letter was sent to Hoven Co- op.

6. M. Francis Karst, manager of Hoven Co-op, described the Co-
op’ s repackaging operations wth regard to pesticides. He
testified that the Co-op received pesticides in sem -l oads of
1,000 to 1,200 gallons and that the farmers pick it up i n what
he referred to as “shuttles” of 100-gallon capacity which are

| abel ed with the product placed in the shuttle (Tr. 32).

8 Tr. 12, 18. Conplainant’s prehearing exchange, however,
states that the letter was sent to Respondent via first class mail
on Decenber 14, 1998 (1d. 5).
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7. M. Karst, who has been nanager of Hoven Co-op for 21 years,
testified that he had been filing pesticide production reports
for about five years or since 1993 (Tr. 23, 30). He stated
that in a phone call in July 1999 EPA inquired whether Hoven
Co-op was still in the bul k pesticide [business] and when he
answered yes, he was remnded that he had not filed the
pesticide production report form (Tr. 29, 30). He was
surprised to learn that he had not filed the formfor 1998. %
His practice was to keep a copy of all pesticide production
forms submtted to EPA, but when he pulled out his file the
form|[for 1998] wasn't there (Tr. 30, 31).

8. When asked whether he had received the pesticide production
report formfrom EPA in late 1998 or early 1999, M. Karst
replied “(n)ot to my know edge.” (Tr. 23). Asked whether it
was possible that the Decenber 1998 letter [enclosing the
pesticide production report form and instructions] had been
recei ved and sonehow m splaced in his office, he replied that
he did not know how it could have been (Tr. 30). Describing

procedures for handling mail at Hoven Co-op, he testified that

& Tr. 23, 24, 29, and 30. A Conversation Record reflects
that M. Karst placed a call to EPA on August 2, 1999 (C s Exh 4).
The call was apparently placed after receipt of the July 28 letter
from EPA (finding 9) and indicates that M. Karst described Hoven
Co-op’ s operations with respect to pesticides as the “repackag|[i ng]

of corn herbicides”. The Conversation Record indicates that
M. Karst did not believe that herbicides were pesticides, but that
he agreed to fill out the [pesticide production report] form and

send it to EPA
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the mail is brought fromthe mail box by the secretary and
pl aced in his in-box and that he personally goes through the
mail and places it in the different categories [for action].
In a letter, dated July 28, 1999, EPA notified Hoven Co-op
that it had reason to believe that Hoven had viol ated FI FRA §
7(c) by failing to file its 1998 production report which was
due on March 1, 1999 (Cs Exh 2). Enclosed with the letter
was a copy of EPA Form 3540-16 and, anong ot her things, Hoven
was informed of EPA's intent to file a civil admnistrative
conplaint inthis matter unless it recei ved docunentation that
Hoven Co-op had conplied with its 1998 reporting requirenents.
M. Karst acknow edged that Hoven Co-op received the letter
(Tr. 20). He testified that he filled out the formwithin 24
hours of its receipt. Hoven Co-op’s production report form
for 1998, dated August 2, 1999, is in the record (Cs Exh. 3).
This report indicates that Hoven Co-op repackaged or re-
| abel ed three restricted use herbicides totaling |ess than
3,500 gal |l ons.

M. Karst testified that both he and Hoven Co-op’s Board [ of
Directors] considered the fine to be very excessive (Tr. 26).
Under cross-exam nation, he stated that Hoven Co-op had 536
nmenbers and that paynent of the $4,400 fine would require an

assessnent of $8 or $9 per nenber (Tr. 27, 28).
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M. Osag explained the calculation of the proposed penalty
with reference to the Penalty Cal culation Narrative (C s Exh
1) which he had prepared. (Tr. 14). The Narrative states and
he testified that the penalty was determ ned in accordance
wi th the 1990 Enf orcenent Response Policy for FIFRA (ERP) (C s
Exh 9). The ERP provides that the February 10, 1986, FIFRA
ERP is to be used to determ ne the appropriate enforcenent
response for FIFRA §8 7(c) violations (1d. 1). The 1986 ERP in
turn provides that, if a pesticide production report is not
submtted wthin 30 days of the due date, it wll be
consi dered non-reporting for which the appropriate renedy is
a civil penalty [as distinguished froma warning under FlIFRA
§ 14(a)(4)].

The gravity of the violation was determ ned using Appendi x A
of the 1990 ERP. Appendix A identifies a violation of FIFRA
8 7(c)(1) (FIFRA 8§ 12(a)(2)(L)) as Level 2. The next step is
to determne the size of the business of the violator.
Because t he Agency did not have any information as to the size
of Hoven Co-op’s business, it was placed in Category I, sales
of over a mllion dollars (Narrative). M. Osag testified
t hat t he gui dance reconmended or required that a conpany whose
sal es were unknown be placed in the |arger category with the
understanding that, if information becane available at a |l ater

date that this was incorrect, the penalty would be adjusted
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(Tr. 15, 16). This matter was specifically raised in the
letter to Hoven Co-op, dated July 28, 1999 (Cs Exh 2), and
Hoven Co-op was inforned that, if its [annual] sal es were not
in fact over a mllion dollars, it should docunent that fact
by providing signed copies of its incone tax returns for the
previ ous three years. No tax returns or other financial
docunents have been provided and Hoven Co-op has nmade no
contention that it should be placed in a different sales
cat egory.

Under the ERP, a gravity Level 2 violation applied to a
Category | size of business results in a penalty of $5, 000
(Matrix, Id. 19), the maxinmum for a single violation at the
tinme the ERP was i ssued. M. Osag pointed out, however, that
this maxi mum was increased by 10% by the Debt Collection
| mprovenent Act of 1996 [31 U.S.C. 8 3701] so that the base
penalty is now $5,500 (Tr. 16). He testified that nornmally
t hey woul d then | ook at what adjustnents should be made to the
base penalty based upon the specifics of the case such as the
chem cal s invol ved, their toxicity, [respondent’s] conpliance
history, culpability of respondent and that type of
information. He stated, however, that in this instance the
ERP directs that no adjustnents be nade [to penalties] for
record keeping and reporting violations because they are

factored into the penalties in the mtrix (Tr. 16).
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Therefore, the base penalty remained at $5, 500. The next
consideration was the effect an assessnment of $5,500 m ght
have on Hoven Co-op’s ability to continue in business.
Because of the |l ack of financial information fromHoven Co-op,
no adjustment was made for this factor, although M. Gsag
i ndi cat ed Conpl ainant’s willingness to do so should ability to
pay conme into consideration (Tr. 17). Lastly, because Hoven
Co-op pronptly submtted its production report once the
om ssion was called to its attention, a 20% reduction in the
proposed penalty was nmade for good faith to arrive at the

anount cl ai nred of $4, 400.

M. Osag expl ai ned t he purpose and uses made by the Agency of
pesticide production reports. He pointed out that the 1972
amendnents to FlI FRA added a requirenent for the registration
of any establishnment at which a pesticide is produced and t hat
the establishnment registration nunber was required to be on
the labeling of any products produced at that establishnent
(Tr. 9). Additionally, he noted that annually, wunder
regul ati ons developed by the Admnistrator, the producer
operating an establishnment nust report to the Agency products
which are produced, sold or distributed from that
est abl i shnment . He testified that the Ofice of Pesticide

Progranms uses information as to the types of products being
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sold and distributed in risk assessnents and during the
regi stration process (Tr. 10, 11). In addition, he stated
that regional offices and the Ofice of Enforcenent use that
information for prioritizing or targeting inspections,
conpliance and nonitoring activities (Tr. 11).

M. Osag explained that information [as to the types of
products being produced, sold or distributed] enabled the
Agency to respond to concerns regarding the formul ation,
m sl abel ing or contam nation of products so that the product
may be traced back to the facility where a particular
pesticide was produced. Because the Agency knew which
conpani es and which establishnments were producing which
products, M. Osag stated that such information could al so be
used to address concerns associated with cancellations or
suspensions of pesticides and in nonitoring efforts for the
purpose of confirmng that required |abel changes such as
wor ker protection standards have been acconpli shed.

Asked why the ERP suggests or directs a penalty assessnent at
or near the maximumfor failing to file a pesticide production
report, M. GOsag replied because that reporting requirenent
fits into the regul atory schenme which serves as the backbone
of the regulatory program associated wth pesticide
regul ation, registration and | abel approval (Tr. 20, 21). He

asserted that registration of establishnents where pesticides
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are produced provides the Agency with information as to
pesti ci des bei ng produced and di stri buted. He naintained that
[this information] forms the very fabric of our regulatory
schene and that without that information the Agency woul d be
powerless to really regul ate pesticides.

17. By Notice and Oder, dated Septenber 25, 2000, the ALJ
infornmed the parties that he intended to take official notice
of the fact that the penalty initially clainmed by the Agency
in at least the following cases is identical to the $4, 400

claimed in the instant proceedings: Valling Water Managenent

Co., Docket No. FIFRA-8-99-45; Dakota M1l & Gain, Docket

Nos. FIFRA-8-99-41 and FIFRA-8-99-42; Farners Union Gl of

Ti oga, Docket No. FIFRA-8-99-97; Farners Union G| Conpany,

Docket No. FlIFRA-8-99-50; and Farners Union G| Conpany,

Napol eon, Docket No. FIFRA-8-99-46. ¥ The attention of the

parties was also invited to Trenont Supply, Inc., Docket No.

FI FRA-09-99-46, Initial Decision, 2000 W 974338 (ALJ,
June 30, 2000), wherein the Agency’s cl ai ned penalty of $4, 400
for failure to tinely file a pesticide production report was
sustai ned. The nmentioned Notice and Order recited that it was

i ssued in accordance with the Adm ni strative Procedure Act, 5

% The order was also applied to Watertown Co-op El evator
Associ ati on, Docket Nos. FI FRA-8-99-56 and FI FRA- 8-99- 69, two ot her
proceedings in which the penalty clainmed for non-reporting of
pestici de production was $4,400 in each proceedi ng.
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U S C 8556(e), and that it was intended to all ow Conpl ai nant
an opportunity to denonstrate that, despite apparent rigid
adherence thereto, the ERP is treated as gui dance rather than
a rule. Conplainant was directed to furnish a list of cases,
not limted to Region 8, initiated wwthin the Iast 18 nonths
wherein the Agency initially sought a penalty of other than
$4,400 for a single instance of pesticide establishment non-
reporting. Additionally, Conplainant was directed to provide
a list of cases, if any, wherein respondent was able to
denonstrate special circunstances as provided in the ERP at
26-27 [28], justifying an extraordinary adjustnent in the
proposed penal ty.

Conmpl ai nant responded to the above order under date of
Novenber 17, 2000. Anong other things, the response states
t hat Conpl ai nant agrees with the ALJ that the ERP, not having
been pronul gated in accordance with all the requirenents [of
notice and comment] rul e-making, is guidance and not a rule
(Id. 2). This, of course, m sses the point because the issue
is not whether the ERPis arule, whichit clearly is not, but
whet her the Agency treats it as such. Wiile, if asked

M. Osag woul d al nost certainly reply that the ERP i s gui dance
rather than arule, his testinony l|leaves little doubt that in
practice the ERP is treated as binding (findings 11, 12, 13,

and 15). This conclusion is supported by the several
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proceedings referred to in finding 16 in which M. Osag
cal cul ated the proposed penalty and in which the penalty
sought is also $4, 400.

19. Although Conplainant argues that the penalties proposed in
ot her instances of late or non-filing of pesticide production
reports are not relevant, it has purportedly provided the
information directed in the Septenber 25 order for the period
April 1, 1999 to October 1, 2000 (Attachnment A to Response).
The i nformation, which is allegedly the amounts sought in the
conplaints, reflects that the great magjority of the penalties
clained are at the $5,500 maxinmum for a one-tine FIFRA
violation or at nultiples thereof, e.g., $16,500. ¥ Only two
of the listed cases, both fromRegion 7, showthat the penalty
sought is $4,400, which presumably is the maxi mumfor a one-
time violation less 20% for good faith, while a third case
from Region 4, which may be a typographical error, indicates
that the penalty claimed is $4,500. Conpl ai nant asserts that
application of the 20% adjustnent for good faith is a matter
of discretion and not a rigid adherence to the ERP

Conpl ai nant has not furnished any i nstances where adj ustnents

8 It is not clear that the cases |isted showi ng the anpunt
sought as the maxi mum of $5,500 for a one-tinme violation are the
final amounts clainmed. For exanple, the anpunt clained in Trenont
Supply, Inc., supra, is listed as $5,500, while, as we have seen,
the decision indicates that the anmount sought and assessed is
$4, 400.
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were made in the proposed penalties for “special circunstance
justifying extraordinary adjustnents”, asserting that the
categories of proposed penalties and final assessnents do not
enable a determnation of whether special circunstances

existed in a given case (1d. 3).
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Concl usi ons

1. Respondent, Hoven Co-op Service Conpany, is a non-profit
association and thus a person as defined in Section 2(s) of
FI FRA.

2. Hoven Co-op nmaintains a registered pesticide establishnent,
EPA Est. No. 06125-SD-001, at which it repackages, re-|abels
or otherw se changes the containers of pesticides. Under the
regulation (40 C.F.R 8 167.3), pesticide production includes
repackagi ng, re-|abeling or otherw se changi ng t he contai ners
of pesti cides.

3. Hoven Co-op repackaged and re-labeled or changed the
containers of pesticides in 1998 and was required to file a
pesticide production report on forns supplied by the Agency
[ EPA Form 3540-16] with EPA Region 8 on or before March 1,
1999. Z Al though Hoven Co-op is on EPA's |list of registered
pesticide producing establishnents and thus on the
solicitation or mailing list for EPA Form 3540-16 and
instructions, the record will not support a finding that Hoven
Co-op received the mailing for the 1998 reporting year. The

regulation (40 C.F. R 88 167.85(c) and (d)), however, nakes it

u The obligation to submt a report is founded on the
operation of a registered establishnent and exists irrespective of
whether there is in fact pesticide production (40 CF.R 8
167.85(d)).
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clear that it is the responsibility of the operator to obtain
the necessary formand submt the report.

Hoven Co-op did not mail to EPA the formreporting pesticide
production for 1998 until August 2, 1999, which was after this
om ssion had been called to its attention. Hoven Co-op thus
violated FIFRA §8 12(a)(2) (L), which nmakes it unlawful for any
person who is a producer to violate any of the provisions of
Section 136(e) [FIFRA 8 7(c)] [Regi stration of Establishnments]
of this title.

In calculating the proposed penalty of $4,400, Conplainant
utilized the 1990 Enf orcenent Response Policy for the Federal
| nsecticide, Fungicide and Rodenticide Act (ERP). Although
the ERP wll be followed to the extent it provides through the
1986 ERP that the renmedy for a pesticide production report
submtted nore than 30 days after the due date is a penalty
rat her than a warning under FIFRA 8§ 14(a)(4), it is concl uded
that the penalty calculated by Conplainant overstates the
gravity of the violation both fromthe standpoint of harmto
the regul atory programand gravity of the m sconduct. It is
concluded that the ERP will be disregarded in determ ning the
penalty for the violation herein found as | ampermtted to do
by Consolidated Rule 22.27(b) (40 C.F.R Part 22) and that an
appropriate penalty is the sumof $1, 000.

Di scussi on
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Because Hoven Co-op did not receive EPA's mailing of the
form (EPA Form 3540-16) and instructions for filing a pesticide
production report for the cal endar year 1998 and because no danmage
or harmto the environnent allegedly resulted fromits failure to
conmply with the March 1, 1999, due date for filing the report,
Hoven Co-op argues that no penalty should be assessed.

Hoven Co-op was on EPA's list of regi stered
establishments and thus on the mailing or solicitation |ist and
Conpl ai nant asserts that the presunption of delivery frommiling
should apply (Brief, dated August 31, 2000, at 6). Wiile it is
well settled that there is a presunption of delivery when an item
properly addressed and bearing the proper postage is placed in an
appropriate receptacle for the receipt of US nmail, the
solicitation in this instance was fromEPA' s Washi ngton office and
Conpl ai nant’ s evi dence does not establish proper mailing, but only
that Hoven Co-op was on the solicitation list. Accordingly, the
presunption of delivery frommiling is not applicable and it is
concl uded that the record will not support a finding that Hoven Co-
op received the form at the tinme of the EPA solicitation in
Novenber or Decenber 1998. Al though pesticide production reports
are to be submtted on a form supplied by the Agency, the
regulation (40 CF.R 8 167.85(c)) nmakes it clear that it is the
responsibility of conpani es [ operators of regi stered

establishments] to obtain the form and submt the report.
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Therefore, Hoven Co-op’s failure to receive the form does not
relieve it of the responsibility to submt the report and its
failure to receive the formis a matter only to be considered in
mtigation of any penalty.

The 1986 ERP for FIFRA 8 7(c), as we have seen, provides
that the renedy for submtting a pesticide production report nore
than 30 days past the due date is a penalty rather than sinply a
war ni ng. The ERP states that EPA considers violations of the
Section 7(c) reporting requirenent to be serious, because it
i npacts the Agency’ s risk assessnment capability as well as its
ability to effectively target inspections (ld. 1). The ERP also
states that it [pesticide reporting] is the major nechanism for
determ ning t he pesticides an establishnment is producing. M. Gsag
confirmed the i nportance of the reporting requirenent to the FlI FRA
regul atory program (findings 14-16). Significantly, he also
alluded to the requirenent that the EPA nunber of the registered
est abl i shnment where a pesticide i s produced appear on all pesticide
| abeling. ¥ Because pesticide production reports are only
submtted annually, it woul d appear to be obvious that the source

of a m sbranded or adul terated pesticide may nore readily be traced

8 Although the primary | abeling on the pesticide product
whi ch Hoven Co-op repackages or on which it changes the containers
of the pesticides is that of the registrant, the regulation, 40
CFR 88 156.10(a)(v) and 156.10(f), requires that the
regi stration nunber of the final establishnent at which the product
is produced al so appear on the | abel.
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t hrough the establishnment nunber on the |abeling rather than
t hrough the reporting requirenent at issue here. Be that as it may,
the primary standard established by the Act for approving pesticide
registration is that the pesticide not cause unreasonabl e adverse
effects on the environnent when used [as i ntended]. Mor eover,
lack of essentiality may not be nmade a criterion for denying
pesticide registration.¥ It is therefore unlikely that the
quantities of pesticides produced and distributed can or do play
any significant role in decisions to register pesticides. Such
data may, however, be useful or required in considering whether to
cancel the registration of a pesticide where the availability of
substitutes nmay be a significant factor in the decision. Fromthe
foregoing analysis, it is likely that Conplainant is overstating
the inportance of pesticide production reporting under the
ci rcunst ances present here which, as we shall see, is a conponent
of the gravity of the viol ation. Neverthel ess, pesticide production
reporting is a statutory and regul atory requi renent, whi ch, however
doubtful its utility may be as to registration matters, is useful

in enabling the Agency to target inspections and enforcenent

= FIFRA 8 3(c)(5) provides in pertinent part: The
Adm nistrator shall register a pesticide if the Adm nistrator
determ nes that, when, considered with any restrictions inposed
under subsection (d) of this section-..... (D) when wused in
accordance wi th wi despread and commonl y recogni zed practice it wll
not generally cause unreasonable adverse effects on the
envi ronment .

The Adm nistrator shall not make any |ack of essentiality a
criterion for denying registration of any pesticide.



21
activities at those establishnents having the greatest pesticide
production. It is therefore concluded that the ERP, to the extent
it provides that the remedy for the subm ssion of a pesticide
production report nore than 30 days past the due date is a penalty
rather than a warning, is reasonable and wll be foll owed.

A different conclusionis reached as to utilizing the ERP
in determning the penalty. Complainant, in this and other
i nstances of penalties for failure to file pesticide production
reports, rigidly adheres to the ERP by determ ning the nmaximm
penal ty and then all owi ng an adj ustnent thereto for good faith only
if the respondent pronptly submts the report after the failure is
called to its attention. In practice then, Conplainant treats the
ERP as if it were a rule rather than nerely guidance. In an
anal ogous case, a penalty guide, which was |abeled a “policy
statenent”, but which was followed in the overwhel mng majority of
cases, was held to be subject to notice and comment rul e-making
procedures of the Adm nistrative Procedure Act and thus the guide
was set aside, notw thstandi ng repeated Comm ssion statenents that

it retained discretion to depart from the guide. U.S. Tel ephone

Association v. Federal Comuni cations Comm ssion, 28 F. 3d 1232

(D.C. Cir. 1994). See also Pacific Refining Conpany, EPCRA Appeal

No. 94-1, 5 E.A. D. 607 (EAB, 1994) (dissenting opinion).
Here, Conpl ai nant has objected to the ALJ's order that

information as to penalties sought in other cases of failure to
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file pesticide production reports be provided, arguing that the
penal ti es sought in other cases are not rel evant (Response, dated
Novenber 17, 2000, at 4). This argunent is wide of the mark and is
rejected, because the evidence is sought not to determ ne the
penalty in this particular instance, but as relevant to
Compl ai nant’s practice in adhering to the ERP. In this regard,
whi | e Conpl ai nant di sputes any notion that it rigidy adheres to
the ERP, it acknow edges that its approach in proposing identical
penalty assessnents in this and simlar cases is consistent with
| ong-standing EPA policy (ld. 6). This nerely confirnms the
concl usi on above that in practice Conplainant treats the ERP as a
rul e.

Cting what it refers to as the sem nal case of _Enpl oyers

| nsurance of Wausau and Group Ei ght Technology, Inc., TSCA Appeal

No. 95-6, 6 E.A. D. 735 (EAB, 1995), Conpl ai nant asserts that it is
error in a case such as the instant one, where Conpl ai nant has
given clear notice of its intent to rely on an applicable penalty
policy to support its penalty assessnent and Respondent has not
chal | enged any of the factual predicates underlying the policy,
for the ALJ to demand additional evidence to support the policy
where no such demand was made during the hearing. As noted
previously, the additional evidence here was sought to show
Conpl ai nant’ s practices with respect to the ERP and not to support

any factual or legal predicates upon which the ERP is based.



23

Enpl oyers | nsurance reinforces the | ong-standing rule that the ALJ

may disregard the ERP as long as he sets forth his reasons for
doi ng so and the EAB s decision in that case is inapplicable here.
Mor eover, the decision to disregard the ERP is not based solely or
even primarily wupon information provided in response to the
Septenber 25 order, but upon the conclusion that Conplai nant has
overstated the gravity of the violation.

FIFRA 8 14(a)(4) provides that in determning the
penal ty, the Adm nistrator shall consider, inter alia, the “gravity
of the violation”. Gavity of the violation is generally
considered fromtwo aspects: the gravity of the harmor potenti al

for harmand the gravity of the msconduct. In Janes C Lin and

Lin Cubing, Inc., FIFRA Appeal No. 94-2, 5 E. A D. 595 (EAB, 1994),

t he EAB reduced the penalty for each of seven counts of application
of a restricted-use pesticide by an applicator who was not
certified from$4,000 to $1, 000, even though prima faci e these were
serious violations and the penalty proposed in the conplaint was
conputed in accordance with the ERP. The EAB, whil e endorsing the
ALJ’ s conclusion that the real harm[was to the regul atory progran

in that it undercut the State’'s program for the certification of

10/ FIFRA 8 14(a) provides in pertinent part: (4)
Det erm nati on of Penalty-In determ ning the anount of the penalty,
the Adm nistrator shall consider the appropriateness of such
penalty to the size of the business of the person charged, the
effect on the person’s ability to continue in business, and the
gravity of the violation.
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restricted-use applicators, concluded that the [penalty]
formulation in the ERP overstated the gravity [of the violation].

The same conclusion is applicable here to Hoven Co-op,
which the record shows repackaged, re-labeled or changed the
containers on |l ess than 3,500 gal | ons of pesticides (restricted-use
herbi cides) in the cal endar year 1998. It is concluded that a
penalty substantially |less than that sought will anply conpensate
for any harmto the regul atory programand deter future viol ations
by Hoven Co-op and firns simlarly situated. Mreover, Hoven Co-op
pronptly submtted the report once the om ssion was called to its
attention, thus supporting the conclusion that its failure to
tinmely file the production report was inadvertent because it did
not receive the 1998 mailing of the report form and instructions
from EPA Thus, the gravity of the msconduct is slight or
m ni mal

It is concluded that an appropriate penalty is the sum of
$1, 000, which will be assessed.

O der.

Hoven Co- op Servi ce Conpany havi ng viol ated FI FRA 88 7(c)

and 12(a)(2)(L) as alleged in the conplaint, a penalty of $1,000 is

assessed against it in accordance with FIFRA § 14(a)(4). ¥

1 Unless this decision is appealed to the Environmental
Appeal s Board in accordance with Rule 22.30 (40 C F.R Part 22) or
unless the EAB elects to review the sanme sua sponte as therein
provided, this decision will becone the final decision of the EAB

(conti nued. ..)
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Payment of the full anount of the penalty shall be nmade by
delivering a cashier’s or certified check in the anmount of $1, 000
payable to the Treasurer of the United States to the follow ng
address within 60 days of the date of this order:
Regi onal Hearing Cerk
U S EPA Reg. VIII

P. 0. Box 360859
Pi ttsburgh, PA 15251-6859

Dated this 20th day of February 2001

Original signed by undersigned

Spencer T. Nissen
Adm ni strative Law Judge

@ (...continued)
and of the Agency in accordance with Rule 22.27(c).



